
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI 

 

ORIGINAL APPLICATION NO.417 OF 2022 
 

DISTRICT :  PUNE 
Sub.:-   Arrears of Pay 

 
Smt. Ranjana P. Gage    ) 
Age : Major, Occu. Govt. Service,  ) 
R/o Dr. Eetasha Madke, Flat No.8,  ) 
Smt. Kashibai Navle Medical College, ) 
Narthe, Pune 411041.    )...Applicant 

 
                     Versus 
 
1. The State of Maharashtra, through ) 
 its Chief Secretary (2), Urban Devlp. ) 
 Department, Mantralaya, Mumbai 32) 
   
2.  The Commissioner cum Director,  ) 

 Nagar Parishad Administration  ) 
 Directorate, Government Transport ) 
 Service Building, 3rd floor, Sir. ) 
 Pochkanwala Marg, Worli,  ) 
 Mumbai 30.     ) 
 
3. The Ministry of Finance, through  ) 
 the Addl. Chief Secretary,   ) 
 Mantralaya, Mumbai 32.  )…Respondents 

 

Shri Yashodeep Deshmukh holding for Shri V. Sangvikar, Advocate 

for Applicant. 

Shri A. J. Chougle, Presenting Officer for Respondents. 
 
CORAM       :    A.P. KURHEKAR, MEMBER-J 

DATE          :    12.06.2023 

 

JUDGMENT 
 
 

1.   The Applicant has challenged communication dated 21.03.2018 

issued by the Respondent No.1- Government thereby rejecting his claim 

for pay & allowances from 09.04.1999 for the post of Chief Officer,      
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Group -B invoking jurisdiction of this Tribunal under Section 19 of the 

Administrative Tribunal Act, 1985.     

 

2. Uncontroverted facts giving rise to this application are as under :- 

(A) The Applicant was appointed as Chief Officer, Group 'C' on 01.09.1992.  

(B) He was due for promotion to the post of Chief Officer, Group 'B' in 

1998 and matter was placed before the DPC. However, her Annual 

Confidential Report (ACR) were not up to benchmark and on that ground, 

he was held unfit for promotion though the said ACRs were not 

communicated to the Applicant.  

(C) Later, the Applicant was promoted to Chief Officer, Group 'B' on 

01.12.2005.  The Applicant had filed O.A.No.922/2013 for deemed date 

of promotion to the post of Chief Officer, Group 'B' w.e.f. 09.04.1999 

stating that the adverse ACRs on the basis of which promotion was 

denied to her were not communicated to her and, therefore, it could not 

have been used to her disadvantage.  

(D) The Tribunal disposed of the O.A.No.922/2013 on 02.08.2013 

having found that matter was already under consideration before the 

Review Committee and statement was made by the Respondent -

Government that necessary steps will be taken to expedite the decision.  

The Tribunal, therefore, directed to complete the exercise of deemed date 

of promotion within four months from the date of order.   

(E) Accordingly, the DPC in its meeting dated 17.02.2014 considered 

the issue and granted deemed date of promotion in the cadre of Chief 

Officer, Group 'B' w.e.f. 09.04.1999. 

(F) The Government accordingly issued order dated 21.04.2014 

thereby granting deemed date of promotion w.e.f. 09.04.1999 for 

seniority and pay and allowances but declined to grant arrears of pay 

and allowances.  

(G) The Applicant again filed O.A.No.48/2017 seeking relief of deemed 

date of promotion to the post of Chief Officer, Class-I w.e.f. 07.04.2008 

with consequential benefits with arrears of pay and allowances for 

promotional post of Chief Officer, Group 'B' from 09.04.1999.   
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(H) The Tribunal disposed of the O.A. by order dated 08.09.2017 

directing the Respondents to take decision about the relief sought in the 

light of the decision rendered by the Tribunal in O.A.No.1010/2016 

(Smt. Manda V. Deshmukh V/s State of Maharashtra), decided on 

06.04.2017 which was delivered on the basis of decision in (Ramesh 

Kumar V/s Union of India) AIR 2015 SC 2904 and judgment of the 

Hon'ble High Court in W.P. No.539/2016 (Mr. Rajesh D. Waghmode 

V/s The Chief Secretary, Government of Maharashtra & 1 Anr.), 

decided on 02.09.2016.  The Tribunal observed that Applicant has strong 

case in her favour and accordingly issued directions to the Respondents 

to take decision within three months.   

(I) Since there was no compliance of the directions given by the 

Tribunal in O.A.No.48/2017, the Applicant had filed C.A. No.38/2018 

before the Tribunal. In contempt proceeding, the Respondent -

Government tendered the file noting.  Having gone through the noting in 

the file, the Tribunal disposed of contempt proceeding on 31.01.2022 by 

following order which is as under :- 

 "3.   The noting appears quite well reasoned and under such 

 circumstances we do not find any reason to interfere in this contempt 

 application.  

 4.      Further copy of this noting can be collected by the Ld. Advocate for 

 the applicant from the office of the respondents.  

 5.        C.A. disposed off accordingly."  

 

3. It is on the above background, the Respondent No.1-Government 

issued communication dated 21.03.2018 stating that since the Applicant 

has taken charge of the promotional post on 01.12.2005, he has not 

entitled to pay and allowances from deemed date of promotion i.e. from 

09.04.1999 in terms of Rule 32 of Maharashtra Civil Services  (General 

Condition of Services), Rules 1981 (hereinafter referred to as 'Rules 1981' 

for brevity) which inter-alia provides for pay and allowances for the 

promotional post from the date of assumption of charge.  
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4. Now the Applicant has challenged communication dated 

21.03.2018 by filing this Original Application inter-alia contending that 

Respondents had used non communicated ACRs for denying promotion 

which was due to him w.e.f. 09.04.1999 and, therefore, it amounts to 

denial of promotion and entitled to pay and allowances from 09.04.1999.  

 

5. Shri Y. Deshmukh, learned Counsel for the Applicant inter-alia 

contends that since the Government remedied situation by granting 

deemed date of promotion w.e.f. 09.04.1999 realizing its fault for not 

communicating ACRs, there was no reason to deny pay and allowances 

from 09.04.1999.  He vehemently urged that there was no fault on the 

part of Applicant but it is because of mistake on the part of Respondents, 

he was deprived of working on promotional post of Chief Officer, Group 

'B' and, therefore, the claim of pay and allowances from deemed date of 

promotion i.e. 09.04.1999 which is already granted to the Applicant 

cannot be defeated.  He, further submits that Rule 32 of Rules, 1981 is 

the Rule applicable in normal situation but in present case since the 

Respondents have already granted deemed date of promotion w.e.f. 

09.04.1999, he should have been also granted pay and allowances w.e.f. 

09.04.1999. In this behalf, he made reference to various decisions which 

will be dealt with during the course of discussion.   

 

6. Per contra, Shri A. J. Chougule, learned Counsel for the Applicant 

in reference to contention raised in affidavit in reply submits that even if, 

deemed date of promotion is granted w.e.f. 09.04.1999 since the 

Applicant has not worked on promotional post, he is not entitled to pay 

and allowances from 09.04.1999. In terms of Rule 32 of Rules, 1981, he 

is entitled to pay and allowances only from the date of assumption of 

charge of promotional post. He further submits that once the contempt 

application was disposed of by the Tribunal, the issue cannot be 

reopened by filing this O.A.  
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7. In view of pleadings and submissions, the issue posed for 

consideration is whether the Applicant is entitled to pay and allowances 

from deemed date of promotion which is already granted to him w.e.f. 

09.04.1999.  Before going ahead, at this juncture, it would be apposite to 

see the minutes of DPC dated 17.02.2014 in which he was granted 

deemed date of promotion to the post of Chief Officer, Group 'B' w.e.f. 

09.04.1999 which are as under:- 

 

^^cSBdhps bfro`Rr iq<hyizek.ks % 

Jherh jatuk xxs ;kaph fn-01-09-1992 iklwu laoxZ eq[;kf/kdkjh Js.kh&3 ;k inkoj :tw >kysY;k vkgsr- laoxZ 

eq[;kf/kdkjh Js.kh&3 P;k inkoj fn-01-09-1992 iklwu :tw >kysY;k 37 eq[;kf/kdkjh ;kauk Js.kh&2 P;k inkoj 

inksUurh ns.ksckcr] ek-iz/kku lfpo ¼2½] uxj fodkl foHkkx ;kaps v/;{krs[kkyh fn-03-04-1998 jksth >kysY;k 

foHkkxh; inksUurh lferhP;k cSBdhe/;s eq[;kf/kdkjh Js.kh&3 e/kwu eq[;kf/kdkjh Js.kh&2 e/;s inksUurh 

ns.;klkBh fuoMlwph r;kj dj.;kr vkyh gksrh-  

  lnj fuoMlwph r;kj djrkuk inksUurhlkBh ,dw.k 23 ins miyC/k gksrh- R;ke/;s fo-tk-Hk-t- ;k 

izoxkZrhy 7 ins fjDr gksrh- ;k 7 inkalkBh 4 eq[;kf/kdkjh fopkj{ks=kr gksrs- ;k 4 eq[;kf/kdk&;kae/;s Jherh xxs 

;kapk lekos'k gksrk rFkkih ;k eq[;kf/kdk&;kapk osxosxG;k dkj.kko:u inksUurhlkBh fopkj dsysyk ukgh- R;keqGs 

fo-tk-Hk-t- ;k izoxkZrhy inksUurhph 7 ins fjDr Bso.;kr vkyh gksrh-   

  lnj cSBdhP;k bfro`Rrkps voyksdu dsys vlrk vls fnlwu ;srs dh] fuoMlwph r;kj djrkuk 

fopkj{ks=kr vlysY;k vf/kdk&;kae/;s Jherh jatuk xxs ;kapk eq[;kf/kdkjh Js.kh&-3 ;kapk lekos'k gksrks- 

foHkkxh; inksUurh lferhP;k cSBfdP;k osGh fopkj{ks=krhy vf/kdk&;kaP;k xksiuh; vgokykph izrokjh R;kaps 

xksiuh; vgokykps okpu d:u fuf'pr dsyh gksrh-   R;ke/;s Jherh jatuk xxs ;kaps lu 1993&1994] 

1994&1995] 1995&1996 o 1996&1997 ;k pkj o"kkZP;k xksiuh; vgokykph izrokjh [kkyhyizek.ks 

fopkjkr ?ks.;kr vkyh gksrh-  

 

v-

dz- 

Xksiukh; vgokykps 

o"kZ 

xksiuh; vgokykpk dkyko/kh izrokjh ljkljh izrokjh 

1 1993&1994 fn-03-06-1993 rs fn-31-03-

1994 

d  

 

 

 

 

c& 

2 1994&1995 fn-20-04-1995 rs 22-09-

1995 

c& 

3 1995&1996 fn-01-04-1995 rs fn-22-09-

1995 

fn-01-10-1996 rs fn-31-03-

1996 

v 

 

v 
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4 1996&1997 fn-01-04-1996 rs fn-30-06-

1996 

fn-01-07-1996 rs fn-31-03-

1997 

c+ 

 

c& 

 

    Jherh xxs ;kaP;k mDr pkj o"kkZP;k xksiuh; vgokykph ljkljh izrokjh c& v'kh n'kZowu R;kauk 

inksUurhlkBh vik= Bjofo.;kr vkys-  dkj.k inksUurhl ik= gks.;klkBh xksiuh; vgokykph ljkljh 

izrokjh c v'kh ;s.ks vko';d vkgs- rlsp lnjP;k fo-tk-Hk-t-;k izoxkZlkBh vlysY;k 7 inkaoj dks.kR;kgh 

eq[;kf/kdk&;kauk inksUurh fnysyh ukgh-  

 R;kuarj ek-iz/kku lfpo ¼2½] uxj fodkl foHkkx ;kaps v/;{krs[kkyh fn-31-05-2005 jksth 

>kysY;k foHkkxh; inksUurh lferhP;k cSBdhe/;s eq[;kf/kdkjh Js.kh&3 e/kwu eq[;kf/kdkjh Js.kh&2 e/;s 

inksUurh  ns.;klkBh fuoMlwph r;kj dj.;kr vkyh gksrh- 

 ;k cSBdhP;k bfro`Rrkps voyksdu dsys vlrk vls fnlwu ;srs dh] fuoMlwph r;kj djrkuk 

fopkj{ks=kr vlysY;k vf/kdk&;kae/;s Jherh jatuk xxs] eq[;kf/kdkjh Js.kh&3 ;kapk lekos'k gksrk- 

foHkkxh; inksUurh lferhP;k cSBdhP;k osGh fopkj{ks=krhy vf/kdk&;kaP;k xksiuh; vgokykph izrokjh R;kaps 

xksiuh; vgokykps okpu d:u  fuf'pr dsys o inksUurh ns.;klkBh ik=kik=rk vktefo.;kr vkyh- 

R;ke/;s Jherh jatuk xxs ;kauk inksUurhlkBh ik= Bjowu 'kklukus fn-01-12-2005 iklwu eq[;kf/kdkjh 

xV&2 P;k inkoj inksUurh fnysyh vkgs-  

 mDr ifjPNsn dz-03 e/;s uewn dsysY;k rDr;ke/khy lu 1993&1994 ;k o"kkZP;k xksiuh; 

vgokyke/khy izfrdwy 'ksjs Jherh xxs ;kauk dGfo.;kr vkysys vlwu] lnjps izfrdwy 'ksjs oxG.;kr 

vkysys ukghr- rlps Jherh xxs ;kaP;k mDr uewn vlysys fn-20-04-1995 rs 22-09-1995 o fn-01-

07-1996 rs fn-31-03-1997 ;k dkyko/khrhy xksiuh; vgokyke/khy izfrdwy 'ksjs Jherh xxs ;kauk 

dGfo.;kr vkysys ukghr- 'kklu lkekU; iz'kklu foHkkxkP;k fn-01-02-1996 P;k 'kklu fu.kZ;ke/khy 

ifjf'k"V&v e/khy lwpuk dz-52 uqlkj xksiuh; vgokykrhy ts izfrdwy 'ksjs lacaf/krkal dGfoys ulrhy rj 

vls izfrdwy 'ksjs inksUurhlkBh fopkjkr ?ksow u;sr vls uewn dsysys vkgs- 

   R;kuqlkj vkrk Jherh xxs ;kaP;k lu 1993&1994] 1995&1996 o 1996&1997 ;k rhu  

       o"kkZP;k xksiuh; vgokykph ljkljh izrokjh [kkyhyizek.ks dj.;kr vkyh- 

v-

dz- 

Xksiukh; vgokykps o"kZ xksiuh; vgokykpk dkyko/kh izrokjh ljkljh izrokjh 

1 1993&1994 fn-03-06-1993 rs fn-31-03-1994 d  

 

c 

2  1995&1996 fn-01-04-1995 rs 22-09-1995 

fn-01-10-1996 rs fn-31-03-1996 

v 

v 

3 1996&1997  fn-01-04-1996 rs fn-30-06-1996 c+ 

 

  Jherh jatuk xxs ;k fo-tk-¼v½ ;k izoxkZrhy vkgsr- mDr rDR;kr u dsysyh c gh izrokjh xzkg;  

     /kj.ks   vko';d vkgs-  
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 eq[;kf/kdkjh Js.kh&3 e/kwu Js.kh&2 e/;s inksUurh ns.ksckcr fn-03-4-1994 jksth foHkkxh; inksUurh 

lferhP;k cSBdhlkBh fn-01-04-1994 ph ts"Brk lwph fopkjkr ?ks.;kr vkysyh vkgs- lnjP;k ts"Brk lwphe/khy ik= 

BjysY;k Js.kh&3 P;k eq[;kf/kdk&;kauk Js.kh&2 P;k inkoj fn-09-04-1999 jksth inksUurh fnysyh vkgs- R;kuqlkj 

Jherh jatuk xxs ;kauk ns[khy fn-09-04-1999 gk eq[;kf/kdkjh Js.kh&2 inksUurhpk ekuho fnukad ns.;kph f'kQkjl 

dj.;kr ;sr vkgs-**  

 

8. Now, let us see the order dated 21.04.2014 issued by the 

Government thereby granting deemed date of promotion in the post of 

Chief Officer, Group -B w.e.f. 09.04.1999 which is as under :- 

" Jherh xxs ;kauh ekfuo fnukadklanHkkZr lknj dsysys fuosnu rikl.;kr vkys R;kuqlkj R;kaps izdj.k 

FkksMD;kr iq<hyizek.ks vkgs %& 

Jherh jatuk xxs g;k eq[;kf/kdkjh xV&d inh ljGlsosus fu;qDr vf/kdkjh vlwu lu 2005 e/;s 

T;s"Brsuqlkj R;kuk eq[;kf/kdkjh xV&c inkoj inksUurh ns.;kr vkyh- eq[;kf/kdkjh xV&d laoxkZph fn-01-

041994 ph vafre T;s"Brk lqph lapkyd] uxjikfydk iz'kklu lapkyuky;] ojGh] eqacbZ ;kauh fn-30-04-

1996 vUo;s izfl/n dsyh vkgs-   

03-   eq[;kf/kdkjh xV&d laoxkZrhy vf/kdk&;kauk eq[;kf/kdkjh xV&c e/;s inksUurhlkBh foHkkxh; 

inksUurh lferhP;k fn-03-04-1998 jksth >kysY;k cSBfdr Jherh xxs ;kapk fo-tk-Hk-t- ;k izoxkZrqu fopkj 

{ks=kr lekos'k dj.;kr vkyk gksrk- rFkkfi] R;kaP;k xksiuh; vgokykP;k izrokjhuqlkj R;kauk inksUurhlkBh 

vik= Bjfo.;kr vkys-  

rn~uarj Jherh jatuk xxs ;kauk fn-01-12-2005 iklqu eq[;kf/kdkjh xV&c inkoj inksUurh ns.;kr vkyh 

vkgs-  

04-    Jherh xxs ;kauh R;kaP;k xksiuh; vgokykrhy izfrdqy 'ksjs R;kauk osGhp u dGfoys xsY;keqGs 

inksUurhpk ekuho fnukad feG.;kckcr vfHkosnu dsys gksrs- ;k vuq"kaxkus foHkkxh; inskUurh lferhus fn-17-

02-2014 jksth >kysY;k cSBdhr Jherh xxs ;kauh inksUurhlkBhph ik=kik=rk iqUgk riklyh- Jherh xxs 

;kauk dGfo.;kr u vkysys xksiuh; vgokykrhy izfrdqy 'ksjs o 'kklu fu.kZ;] lkekU; iz'kklu foHkkx dz-

lh,Qvkj 1295@iz-dz-36@95@13] fn-01-02-1996 P;k ifj-v e/khy lqpuk dz-52 e/khy rjrqn vkf.k 

R;kaP;k xksiuh; vgokykaph izrokjh fopkjkr ?ksÅu Jherh jatuk xxs ;kauk fn-03-04-1998 jksth 

eq[;kf/kdkjh xV&c e/;s inksUurhlkBh ik= Bjfoys- rlsp R;kauk fn-09-04-1999 gk inksUurhlkBh ekuho 

fnukad ns.;kph f'kQkjl dsyh-  

05- lapkyd] uxjikfydk iz'kklu lapkyuky;] ojGh] eqacbZ ;kauh fn-30-04-1996 jksth izfl/n  

dsysY;k fn-01-04-1994 P;k vafre T;s"Brk lqphr Jherh xxs ;kauk dfu"B vlysys Jh-fuykokM ¼T;s-dz-

93@1994½ ;kauk eq[;kf/kdkjh xV&c laoxkZr fn-09-04-1999 iklqu inksUurh ns.;kr vkyh vkgs- R;keqGs 

Jh-fuykokM ;kauk eq[;kf/kdkjh xV&c laoxkZlkBh fnysyk fn-09-04-1999 gk fnukad Jherh jatuk xxs ;kauk 

ekfuo fnukad Eg.kwu eatwj dj.;kl 'kklu ekU;rk ns.;kr ;sr vkgs-  
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06- Jherh jatuk xxs] eq[;kf/kdkjh xV&c ;kauk ns.;kr ;sr vlysyk eq[;kf/kdkjh xV&c laoxkZpk 

ekfuo fnukad lsok gk T;s"Brk o osrufuf'prhlkBh ns; jkghy- rlsp ;k vuq"kaxkus R;kauk Fkdckdh vuqKs; 

Bj.kkj ukgh-  

07- lnj vkns'k lkekU; iz'kklu foHkkxkP;k vkf.k foRr foHkkxkP;k lgerhus vkf.k foRr foHkkxkP;k 

vukSipkfjd lanHkZ dz-151@14@lsok &3] fn-27-03-2014 uqlkj fuxZfer dj.;kr ;sr vkgsr-**  

 

9. It is thus explicit from the above orders that Applicant was denied 

promotion on the basis of ACR which were not communicated to him.  

The Government, therefore, rectified the situation having realized the 

mistake that uncommunicated ACR could not have been used to the 

detriment of the Applicant for denial of promotion. The Government, 

therefore, granted deemed date of promotion w.e.f. 09.4.1999.  Notably, 

the said deemed date was granted since one Shri T. B. Nilavad who was 

junior to the Applicant was given promotion on 09.04.1999 and, 

therefore, Applicant was also given deemed date of promotion w.e.f. 

09.04.1999. Apart, notably the date 09.04.1999 was also fixed for 

seniority as well as pay and allowances. However, arrears of pay from 

deemed date of promotion was declined on the ground that as per Rule 

32 of 'Rules, 1981' pay and allowances for the promotional post are 

payable from the date of assumption of charge.   

 

10. The Applicant has claimed pay and allowances from 09.04.1999 

i.e. deemed date of promotion inter-alia contending that he was deprived 

of promotion without any fault on his part and, therefore, entitled to pay 

and allowances from deemed date of promotion. Insofar as Rule 32 of 

Rules, 1981 is concerned, it is based on the principle of 'No Work, No 

Pay'. However, the principle 'No Work, No Pay' cannot be accepted as 

Rule of thumb in view of settled legal position and where the Government 

servant was ready and willing to work on promotional post but kept away 

from the promotional post mistakenly, in such situation, he is entitled to 

deemed date of promotion with pay and allowances since the issue is no 

more res-integra in view of various decision of the Hon'ble Supreme 

Court.  
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11. In Ramesh Kumar's case (cited supra), the Hon'ble Supreme 

Court dealt with this issue and held that the principle of 'No Work, No 

Pay' cannot be accepted as Rule of thumb and in certain situations, the 

court can grant monetary benefits particularly when denial of promotion 

was because of mistake committed by the department.  In Para Nos.11, 

12 and 13, the Hon'ble Supreme Court held as under :- 

11. The respondents have advanced the argument that the denial of pay and allowances 

is on the principle of “no work no pay” and no injustice has been done to the appellant 

since he has not actually worked in the promotional post of Naib Subedar during the 

aforesaid period. It was submitted that the benefit of pay and allowances was rightly 

awarded w.e.f. 13.11.2000, the date on which the appellant actually assumed the rank of 

Naib Subedar but his seniority was maintained so as to protect his interest in his further 

promotions.  

12. In normal circumstances when retrospective promotions are effected, all benefits 

flowing therefrom, including monetary benefits, must be extended to an employee who 

has been denied promotion earlier. So far as monetary benefits with regard to 

retrospective promotion is concerned that depends upon case to case. In State of Kerala 

& Ors. vs. E.K. Bhaskaran Pillai, (2007) 6 SCC 524, this Court held that the principle of 

“no work no pay” cannot be accepted as a rule of thumb and the matter will have to be 

considered on a case to case basis and in para (4), it was held as under:-  

“… We have considered the decisions cited on behalf of both the sides. So far as the 

situation with regard to monetary benefits with retrospective promotion is concerned, 

that depends upon case to case. There are various facets which have to be 

considered. Sometimes in a case of departmental enquiry or in criminal case it 

depends on the authorities to grant full back wages or 50 per cent of back wages 

looking to the nature of delinquency involved in the matter or in criminal cases 

where the incumbent has been acquitted by giving benefit of doubt or full acquittal. 

Sometimes in the matter when the person is superseded and he has challenged the 

same before court or tribunal and he succeeds in that and direction is given for 

reconsideration of his case from the date persons junior to him were appointed, in 

that case the court may grant sometimes full benefits with retrospective effect and 

sometimes it may not. Particularly when the administration has wrongly denied his 

due then in that case he should be given full benefits including monetary benefit 

subject to there being any change in law or some other supervening factors. 

However, it is very difficult to set down any hard-and-fast rule. The principle “no 

work no pay” cannot be accepted as a rule of thumb. There are exceptions where 

courts have granted monetary benefits also.” 

 

13. We are conscious that even in the absence of statutory provision, normal rule is 

“no work no pay”. In appropriate cases, a court of law may take into account all the 

facts in their entirety and pass an appropriate order in consonance with law. The 

principle of “no work no pay” would not be attracted where the respondents were in 

fault in not considering the case of the appellant for promotion and not allowing the 

appellant to work on a post of Naib Subedar carrying higher pay scale. In the facts of 

the present case when the appellant was granted promotion w.e.f. 01.01.2000 with the 
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ante-dated seniority from 01.08.1997 and maintaining his seniority alongwith his 

batchmates, it would be unjust to deny him higher pay and allowances in the 

promotional position of Naib Subedar." 

 

12. The same issue again posed for consideration before the Hon'ble 

Supreme Court in Civil Appeal No.8006-8007/2003 (Prabhu Dayal 

Khandelwal V/s Chairman, UPSC & Ors.), decided on 23.07.2015. In 

that case, the Hon'ble Supreme Court referred its earlier decision in 

(2009) 16 SCC 146 (Abhijit Ghosh Dastidar V/s Union of India & 

Ors.), (2008) 8 SCC 725 (Dev Dutt V/s Union of India & Ors.) and 

(2013) 9 SCC 566 (Sukhdev Singh V/s Union of India & Ors.) and 

reiterated that uncommunicated ACRs could not be used to deny the 

promotion. Ultimately, in Prabh Dayal Khandelwal's case, the Hon'ble 

Supreme Court held as under :- 

"9. In the above view of the matter, we are satisfied, that the respondents ought to be 

directed to reconsider the claim of promotion of the appellant, to the post of Chief 

Commissioner of Income Tax, for the vacancies which arose during the years 2000-

2001 and 2001-2002 on the basis of the communicated reports for the years 1997-

1998 and 1999-2000, within a period of three months from today. Ordered 

accordingly.  

10. In case the appellant is found to be entitled for promotion to the post of Chief 

Commissioner of Income Tax, he shall be promoted to the said post, with effect from 

the date of his entitlement. In such an eventuality, he shall also be entitled to all 

arrears of salary, as would have been payable to him, if he had been promoted as 

Chief Commissioner of Income Tax at the right time. Simultaneously, he would be 

entitled to revision of his retiral benefits.”  

 

13. The Hon'ble Supreme Court again reiterated the same position in 

W.P. No.1209/2021 (R.K. Jibanlata Devi V/s High Court of Manipur 

through its Registrar General & Ors.), decided on 24.02.2023.  The 

Hon'ble Supreme Court held that uncommunicated ACRs could not be 

relied upon for consideration of promotion. In Para Nos.8 and 8.1, it is 

held as under :- 
  

" 8. In view of the above and for the reasons stated above, present petition is allowed. 

The DPC proceedings dated 09.04.2021 denying the promotion to the petitioner for 

the post of Assistant Registrar are hereby quashed and set aside. The case of the 

petitioner for promotion to the post of Assistant Registrar as on 09.04.2021 i.e., the 

date on which the juniors came to be promoted is directed to be considered afresh 

ignoring the uncommunicated ACRs for the years 2016-17 and 2019-20 and 

thereafter the DPC/competent authority to take a fresh decision in accordance with 
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law and taking into consideration the ACRs of remaining years, i.e., 2017-18 and 

2018-19. Such an exercise be completed within a period of six weeks from today.  

 

8.1 In case after fresh exercise as above the petitioner is promoted to the post of 

Assistant Registrar, it goes without saying that she shall be entitled to all the 

consequential benefits including the arrears, seniority etc. w.e.f. 09.04.2021 - the day 

on which the juniors came to be promoted." 

 

14. Thus, the conspectus of all these decisions is that 

uncommunicated ACRs could not have been used to deny the promotion. 

It is precisely for this reason, the Government later remedied the 

situation and rectified the mistake by granting deemed date of promotion 

w.e.f. 09.04.1999.  Interestingly, the DPC in its meeting dated 

17.02.2014, therefore, considered the remaining ACRs and average 

benchmark of ACRs were found 'B' (good). It was also noticed that 

Applicant belongs to reserved community and, therefore, 'B' was the 

benchmark for getting promotion. Accordingly, DPC recommended 

deemed date of promotion w.e.f. 09.04.1999.  The Government accepted 

it and passed the order granting deemed date of promotion but declined 

to grant pay and allowances from deemed date which is apparently 

arbitrary and unsustainable in law in view of aforesaid discussion.   

 

15. The submission advanced by learned P.O. that in view of disposal 

of contempt proceeding, the Applicant cannot claim pay and allowances 

from deemed date of promotion is totally misconceived and untenable. 

There was no such adjudication while disposing contempt application. 

All that Tribunal found no material to proceed with the contempt 

application and, therefore, it was closed.  It is thereafter Government 

issued impugned order dated 21.03.2018 denying pay and allowances 

from deemed date of promotion on the principle of 'No work, No Pay'. 

This being the situation, the Applicant got cause of action in view of 

order dated 21.03.2018 which is under challenge in the present O.A.  
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16. Suffice to say, the Applicant was granted deemed date of promotion 

having realized the mistake that he was wrongly denied the promotion. In 

such situation, the principle of 'No Work, No Pay' embodied in Rule 32 of 

'Rules 1981' will not be attracted. Impugned order dated 21.03.2018 

denying pay and allowances from deemed date of promotion is thus 

totally arbitrary, indefensible and unsustainable in law. Hence, the 

following order :-   

 

ORDER 

 

(A) The Original Application is allowed.  

(B)  Impugned communication dated 21.03.2018 denying pay and 

allowances from deemed date of promotion is quashed and set aside.  

(C)  The Respondents are directed to release monetary benefits for the 

said period within two months from today.  

(D) No order as to costs.  

 

                                                       Sd/- 

                                                       (A.P. Kurhekar) 
                 Member-J 
                  
     
Place : Mumbai   

Date :  12.06.2023         
Dictation taken by : Vaishali S. Mane 
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